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%\l@ UNITED STATES GOURT OF APPEALS

No. 86-5008

UNTTED=STATESZOFTAMERICA, Plaintiff A
‘ ‘ , - iti-Appellee,

v.

' SAMUEL-LORINGIMORTSON, Defend
€ndant-Appellant
THE WASHINGTON POST; CBS, . INC.. |
NATIONAL BROADCASTING COMPANY .. INC. -
CAPITAL CITIES/ABC, INC.; TIME INC. ;
NEWSWEEK; U.S.NEWS & WORLD REPORT;

THE ASSOCIATEDHPRESS:-NATIONAL PUBLIC Rﬂbié‘

55:2?3?§§C$UiLD; THE RADIO-TELEVISION
COMMITTEE FOR FRepggy oLON/ THE REPORTERS
HE PRESS.
gggi?chgglgggFEESIONAL JOURNALIggé iﬁg
ol : WASHINGTON LE INDATION
THE ALLIED EDUCATIOH FoégBAﬁggéL FOUNDATION;
_ ! Amici Curiae

Appeal from the Uniteg States Distric

Maryland, at B i
resys altimore. Joseph H. Yo

t Courg fo; the District of
ung, District Judge. (CR-84-

Argued: October 8, 198 Pril—I——
7 e _®
' (Decided: April— "9
deq: APIil—1T—1988

Befo
re RUSSELL, PHILLIPS, and WILKINSON, Circuit Judg
es.
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RUSSELL, Circuit Judge:

The defendant is appealing his co

nviction under four
counts of an indictm ent_forvio: "aftli%‘ﬁ=6f=1r8=U:Sr:€:=§::6:4ﬂr_—a'n:d:o:£
L TS

{ti\"t'o':‘ijO;Y;ifoiTOfD_SZUf:tf-fé:E§T5ion age=Act,=I8=UIsS C—$—793%d)=amnt d=(e) .

The violations of the Espion age Act <itny,o‘1,v,ed-téh-e-un authorizegd

transmitral=of—cert: *i'n—s-a-t-e-1—l~i;t;8_:s;ercn red=photoqgr: graphs—of=Sovist

naval preparatichis— SZto=one=nGtTentit ‘ed=torreceive—them" (count

1) and—t he—~obtaimin g-0f=UNauth Or-lZed~posSsessith—rn: ~Of=secret

&qggiijggnt@_xeponf?:and:the:naraining:Df:rﬁém:ﬁirhbnt:deTixéﬁ?ﬁ@

(tfhfem:t_:O‘-'——"O'n'e-e'n‘t*i't'l'e‘d‘t;O:ﬁEfCTeTii\Zetﬁm (count 3), Counts 2 angd 4

of the indictment charged violation of the theft Provisions of 18

U.S.C. § 641. His defense vas essentially that the statutes did

not encompass the conduct charged against him and, if they did,

the statutes were unconstitutional., at trial, he also found

error in certain evidentiary rulings by the district judge. <Wes»

'f:itn‘,d:t‘h‘fe:c_“l',aji‘ﬂi‘;gityettnb,r_un.f._"o-u_\n'dé-"da—a-nd":apff Jrm—t €—ConViction,.
I.

Summary of the Facts

Information." His work place was in what was described as 3

"vaulted area, " closed to all Persons without a Top Secret

’ . 9/04 - ] 00300500003-6
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WILKINSON, Circuit Judge, CONCUTTing:

'tfruncunwiﬁTﬁEEEEiRﬁ§§§11t§:bﬁiﬁidﬁ. I -believe his
: analysis of. the relevant statutes, instructions, and evidenfiary
rulings is bbth careful énd_correct. _

Morison's consii;utional fchalleh§¢f is specifically
phrased in terms of notice, statutory vagueness, and overbreadth.

Yet much ofvthe argument in this_case'has been cast in broade;

terms. Amici, The Washington Post, et al., warn that this case
"will affect, and perhaps dramatically alter, the way in.which
government officials deal with the press,‘the way in which the
press gathers and reports the news, and the way in which the
public learns about its government." The news organizafiohs
are necessarily raising their concerns as amici, not as parties.
No member of the press is being searched, subpoenaed, or
excluded, as in a typical right of access case. Morison as a
source would raise newsgathering rights on behaif of pfess
organizations th;&rare not being; and probably éoula. not be,
prosecuted under the espionage statute. |

| Perhaps because these press rights of access are not
personal to Morisén, wve have thus been asked to import a weighty
' assortment of First Amendment values into Morison's notice,
vagueness, and overbreadth claims. Although this 1is more
freight than the Supreme Court has lately allowed these doctrines

to carry, I would assume for purposes of this discussion that

Morison is entitled to raise the serious claims urged by the
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press amici. Indeed, I cannot fully €Xpress my own view of this
case without addressing these élaims, not as unspoken aspects of
@ vagueness and overbreadth analysis, but directly and on their

own terms.
Il

-1 do not think the First:Amendment inferests here are .
insignificant, N Criminai restraints on the disclosu;e_ of
information threaten the ability of the press‘fo.scrﬁtinize and
report on government activity,. There exists the tendency, even
in a conSE&tutioﬁal democracy, for government to withhold reports
of disquieting developments and to manage news in a fashion most
favorable to itself, Public debate, however, i; diminished
without access to unfiltered facts, As James Madison put it in
1822: "A popular Government, withdut pPopular information, or 3
means of acquiring it, is but a Prologue to 3 Farce Or a Tragedy;
or, perhaps both." g Writings of James Madison 103 (G. Hunt ed.
15910). We have placed our faith in knowledge, not in ignorance,
and fo; most, this means reliance}on~the press. Few Americans
are acquainted with those who make policy, fewer still‘
participate in making it, For this reason, the press provides
the "means by which the people receive that free flow of

information and ideas essential to effectjve self-government."

Saxbe v. Washington Ppost Co., 417 vu.s. 843, gg3 (1974) (Powell,

J., dissenting),

- 57 -
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The-First—Amendment—interest—in—iREorme d-popular—debate

does=not=simply-vamish—at—the—invocation=o f—the=—vords—"national

security: " National

securty—is——public—security——not

e e R )N

government—security—from—informed—Ccriticism. No decisions ar e
more serious than those touching on peace and war; none are more
certain to affect every member of society. Elections turn on the

conduct of foreign affairs and strategies  of national defense,

and - @;e:'d?a n.g,e,ns-‘oﬂf-—'-s érG—FQYt«I*Vxe——g o,uevnnme:n:tEhi-a&e_,be,e‘n__v,e,ltl}
documenteds  Morison claims he released satellite photograpf\us
- revealing construction of the first S_o'v'iet“ﬁuclear carrier in
order to alert the public to the dimensions of aISOViet naval

buildup. Although this claim is open to serious question, the

undeniable effect of the disclosure was to enhance public

knowledge and interest in the projection of Soviet sea power

such as that revealed in the satellite photos.

The—way—inm—which=—those——photo graphs—were—released,

chewever;—threatens—a—public—interest—that

s no——less

importanty -- the—Sécurit

y—of=sensitive—governm ent——operationss
In an ideal world, governments would not need to keep secrets

from their own people, but in this world much hinges on events

that take place outside of public view. d&ntelli gence—gathering

dsTCritical=—to-the=-formatdion—of=s ound-policy,—and—becomes=more—so

everyT~year—with—the—refinement —of—ter hnology—~and—the—growing

&hreatof .':.t'.'é,f!'IQ'I;iTS‘m? Electronic—surveillance ~prevents—=surprise

{peacekeeping—and—arms—cont: ol—effortss——Confidential—diplomatic -

€Xchahges—are-the—essence—of=inter national-relations,.

w
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Nofe—of =—=these—activi tiles"can>=—gqg o—=florward—withou*

<secrecy. cElhtetn:trh;efIL_ entitie s"‘b*f‘—'o;ur_':‘ifﬁtiétl:l:itg:ern:c;e-—-a—g;e;r:.:tts:atr;e;

t@gﬂﬂr_tibfejy:m’,a}'“be-—k:iflTlf’éfa . (WHTETD_OU.I‘__G-IFTQ rromic=surveillance

€apabilities—are —revealed,—countermes eva»s»‘u»x:e'-s_'-_.c‘*ﬂa.n.‘_:b:e:tfatk:e‘n:t*_O-
Circumvent—them. ‘ilxe,‘!r_g;t:h‘gx:n:a;t:i:o:n"s:f:efatr:t‘:h*it‘:cb?n‘f:itd:etnfce,‘s»

blre=vilI=only=b ecome=embarrassnents

‘i‘.r‘]:ffh—“"',e_._gpllfe_'sfs#nU_u_r_d_.i‘p_1,umdj’.s_af'r‘é_l,efit‘:ﬁéflfp‘liéfs;fs".' - (WREeNteTrrorists

are—advised—o —our=intelligence—— »e«,a.;th,eyhc,a‘n-a‘vo-i'd-a‘pp-neh—e-n'STi:Qn:a*n‘é
[ ...y o "

See generally Note, '71_Va'. L. Rev. 801,

+

801-03 (1985) (citing humerous 1leaks that have compromised a

major covert salvage operation, exposed the development of the

secret Stealth aircraft, ang stymied progress on an international

treaty). The—type—of

—inf ormation—leaked =By -MoEISoR—mav— ay=cause

a\ti:d;ejsgge'a'd‘iamggzpy::.h-amp;e‘r;i*rxg:;t'h:e:e;f;t;e;c;t:iy;ezx;e;gs:o—_f::e;x-pgu—s;i—y;ei

'wl'an*ce‘:sy%sAt*e‘m's:w)Tfi'fl’ﬁ_v‘ourl'd___o;t:lxerw"i:s;e::be-—-e‘x-p-e-c-t-ed—-t:o

pTot\Ziidfe“:}?:eta3-§-o'f—reitifa‘b‘l",e‘ﬁnff,o,nmatiio;nmo;t: :b;tta:itrxa;h*lze:gy-aﬁy-e-t-h-e-r
{means.?

Public—secur: r;itt-“"y‘-c‘a‘n-:.trhrursn-B'e:cbm pPro m,-itsfe'd:itn:t:\io-—-vay;s,:

by=attem p't'S"t-'O—C'h',O;kje:‘OTfo':_t?lfe‘:i’,ﬁffo-I:'m'a'ftAi on=needed=for—democrs cy=to

dUNCEIomw, and—by— eaks=that—imperit»cthe—e NViToRMeRt=6f=phys-i-ca:l

SeCcurity —which—=a<funct 1oniNg=democracy=requires. The tension -

between these two interests is not  going to abate, and the

cgue-s-t-i*o-n-i*s—h-ow-a:r;e-sp:o'ntm-_:lzar

‘ancemay=be=achieveds
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